IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Rl CHARD BLAGRAVE ) ClVIL ACTI ON
V.

NUTRI TI ON MANAGEMENT )
SERVI CES CO, et al. ) NO. 05-6790

VEMORANDUM

Bartle, C. J. July 8, 2008
Plaintiff R chard Bl agrave ("Bl agrave") brings this
action against his former enployer, Nutrition Managenent Services
Co. ("NwWsC'), as well as against Joseph Roberts ("Roberts"),
NMSC s co-founder and Chief Executive Oficer, and Kathleen Hill
("HI1l"™), NMSC s co-founder and President. He asserts clains
for: (1) retaliation for reporting mail and wire fraud and
securities fraud under the Sarbanes-Oxley Act ("SOX'), 18 U.S.C
8§ 1514A, et seq.; (2) violations of Pennsylvania s Wage Paynent
and Coll ection Law ("WPCL"), 43 Pa. Stat. Ann. § 260.1, et seq.;
(3) fraudul ent m srepresentation under Pennsyl vania Comon Law,
and (4) piercing of the corporate veil against defendant
Roberts.® Now pending before the court is the notion of
defendants for summary judgnent under Rule 56(c) of the Federal

Rul es of Civil Procedure.

1. In addition, Blagrave initially brought a claimfor
intentional infliction of enotional distress under Pennsyl vani a
I aw, but he has since withdrawn that claim



l.
Summary judgnent is appropriate only where there is no
genui ne i ssue of material fact and the noving party is entitled

to judgnment as a matter of law. Celotex Corp. v. Catrett, 477

U S 317, 323 (1986); see Fed. R Cv. P. 56(c). A dispute is
genuine if the evidence is such that a reasonable jury could

return a verdict for the non-noving party. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 254 (1986). After review ng the

evi dence, the court nmkes all reasonable inferences fromthe
evidence in the light nost favorable to the non-novant. |In re

Flat dass Antitrust Litig., 385 F.3d 350, 357 (3d Gr. 2004).

1.

For purposes of the pending notion for summary
judgnment, the follow ng facts are undi sput ed.

In May, 2004, Bl agrave and NVSC began di scussi ons which
resulted in NMSC of fering Bl agrave enploynent as its Senior Vice
President of Operations. Though Bl agrave declined the initial
offer, the two sides entered into negotiations with respect to
Bl agrave's sal ary, bonus, and other ternms of his contract. At
t he concl usion of these negotiations, NVSC finalized its offer of
enpl oynent and sent Blagrave a letter to that effect. The offer
| etter concludes: "Please formally acknow edge your acceptance
of our offer by signing this letter and [the attached] Managenent

Agreenent and returning the originals prior to start date.”



Bl agrave signed the letter on June 30, 2004 and began enpl oynent
with NMSC six days later, on July 6, 2004.°2

Bl agrave worked at NVSC for approximately five nonths,
until Decenber, 2004. During this time, there were a nunber of
di sagreenents between Bl agrave and defendant Roberts. As a
result, Blagrave alleges that he was relieved of a nunber of his
prof essi onal responsibilities over the course of his enploynent.
In early Decenber, 2004, NVSC inforned Bl agrave that they did not
have a signed copy of his Managenent Agreenent in his file, as
NMSC internal policies required. A few weeks |ater, Blagrave
attended a neeting with defendant Hi Il and a human resources
enpl oyee. At that neeting, Blagrave stated that he was unwi | ling
to sign a Managenent Agreenent because it contai ned a covenant
not to conpete that was unduly | ong and he was concerned that
NMSC woul d quickly term nate himand | eave hi munable to pursue
other work in his profession. Blagrave was inforned that he
woul d be term nated unl ess he signed the Managenent Agreenent.
He again refused to sign the Agreenent and resigned.

Three nonths after | eaving NVSC, Blagrave filed a SOX
conplaint with the Departnent of Labor ("DOL"). On May 25, 2005,
after concluding an investigation, the DOL ruled that there was
"no reasonabl e cause to believe that [NMSC] violated SOX. " It

di sm ssed Bl agrave's conplaint on the grounds that his separation

2. It is disputed as to whether Bl agrave al so signed the
Management Agreenent at that tine.
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of enpl oynment occurred because he refused to sign the Managenent
Agreenent. Blagrave then filed the present action on
Decenber 29, 2005.°3
L1l

In Count | of his conplaint, Blagrave alleges that
defendants retaliated against himfor reporting mail, wire and
securities fraud under SOX. Section 806 of SOX, codified at 18
U S.C. 8 1514A, provides whistleblower protection for enpl oyees
of publicly-traded conpanies. Pub. L. No. 107-204, 116 Stat.
745, 802-04 (2002); Livingston v. Weth, Inc., 520 F.3d 344, 351

(4th Cr. 2008); Allen v. Admin. Review Bd., 514 F.3d 468, 475

(5th Gr. 2008). Specifically, 8§ 1514A(a) provides in relevant
part that:

(a) No [publicly-traded conpany], or any
officer [or] enployee ... of such conpany,
may di scharge, denote, suspend, threaten
harass, or in any other manner discrimnate
agai nst an enployee in the terns and

condi tions of enploynent because of any

| awf ul act done by the enpl oyee-—

(1) to provide information,
cause information to be provided, or
ot herwi se assist in an investigation
regardi ng any conduct which the enpl oyee
reasonably believes constitutes [ nmai
fraud, wire fraud, bank fraud or
securities fraud], any rule or regulation

3. On Decenber 23, 2005, Blagrave also filed a qui tam conpl ai nt
in this court alleging that NVSC had defrauded Medi care, Medicaid
and ot her governnent prograns by not disclosing rebates it

recei ved from manufacturers and vendors to custoners which were
rei nbursed by those governnment progranms. Blagrave voluntarily

di sm ssed that action on Decenber 3, 2007, after the governnent
declined to intervene. Blagrave v. Nutrition Mgnt. Servs. Co.,
Civ. A No. 05-6724 (E.D. Pa. Dec. 3, 2007).
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of the Securities and Exchange Conmm ssi on,
or any provision of Federal law relating
to fraud agai nst sharehol ders, when the
information or assistance is provided to
or the investigation is conducted by-—

* k%

(C a person with supervisory

authority over the enpl oyee (or such

ot her person working for the enployer

who has the authority to investigate,

di scover, or term nate m sconduct)].]
An enpl oyee's belief that the reported conduct constitutes fraud
nmust be objectively and subjectively reasonable. Allen, 514 F.3d
at 477. Here, all parties agree that defendants Roberts and Hil
were the only NVSC enpl oyees with supervisory authority over
Bl agr ave.

Bl agrave nust first denonstrate a prina facie violation
of 8 1514A. He nust establish by a preponderance of the evidence
that: (1) he engaged in protected activity or conduct by
providing information or a conplaint to a NVBC supervisor or to
one authorized to investigate and correct m sconduct; (2) NMSC
knew or suspected that Bl agrave engaged in the protected
activity; (3) Blagrave suffered an unfavorabl e personnel action;
and (4) the circunmstances were sufficient to raise the inference
that the protected activity was a contributing factor in the
unfavorabl e personnel action. 29 CF.R § 1980.104; Allen, 514
F.3d at 476. |f Blagrave establishes these four elenments, NMSC
can nonetheless avoid liability if it can "denonstrate[] by clear

and convincing evidence that it would have taken the sane

unfavorabl e personnel action in the absence of the conplainant's
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protected behavior or conduct.” 29 C F.R 8§ 1980.104; Allen, 514
F.3d at 476. Defendants challenge Blagrave's ability to neet
each of the four elements of a prinma facie case and additionally
assert that they would have taken the sane unfavorabl e personnel
action in any event.

Bl agrave sets forth in the conplaint, either
specifically or generally, a total of seventeen alleged
violations of § 1514A, which he divides into five broader
categories. First, he alleges that defendants conmtted nmail and
wire fraud based on a schene to defraud custonmers by making fal se
statenents and representations in client proposals with respect
to: (1) the provision of specific personnel and prograns; (2)
the Meal Tracker program (3) NMSC s cook/chill operations; (4)
NMSC s booster and forned puree progranms; and (5) charges of
40.9% in addition to an enpl oyee's salary for payroll and other
adm ni strative expenses. Second, Blagrave contends the NMSC
engaged in a kickback schenme wherein NVSC received rebates from
manuf acturers or vendors but did not accurately disclose those
rebates to custoners which, in his view, is also mail and wire
fraud. Third, Blagrave asserts nmail and wire fraud viol ations
stenmi ng froma m schargi ng schene under whi ch defendants
defrauded four customers: (1) St. Joseph's Hospital; (2) New
Courtl and; (3) Montgonmery School; and (4) St. Vincent's. Fourth,
Bl agrave mai ntains that defendants perpetrated a fraud on union
| ocal s and on their New York enpl oyees such that they engaged in

mail or wire fraud. Finally, Blagrave alleges a securities fraud
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schenme accusi ng defendants of: (1) understating NVMSC s payabl es
by systematically failing to process vendor bills in atinmely
manner and maki ng m srepresentations on financial records to
understate anmounts owed by custonmers New Courtland, United
Met hodi st, Presbyterian Hones and Pl ynouth House; (2) inflating
NMSC s recei vabl es by overstating the anbunt owed by custoners
and understating "bad debt" reserves; (3) inflating NVSC s
recei vabl es by overbilling clients; and (4) m srepresenting
NMSC s expenses by payi ng personal expenses for Roberts, and
recording such as a legitimate business expense. Bl agrave argues
that there exist disputed issues of material fact as to each of
t hese all eged violations of 8§ 1514A such that it would be
i nproper to grant the notion of defendants for sunmary judgnent
as to any of them

I n determ ni ng whet her Bl agrave points to sufficient
evidence to raise a disputed issue of material fact, we nust
address whether we may properly consider as evidence the
Decl aration of Richard Blagrave attached to plaintiff's brief in
opposition to defendants' notion for summary judgnent. The
Declaration and plaintiff's opposition brief were both dated
June 2, 2008. The Declaration states that Blagrave's purpose in
submitting it was "to further anmplify and clarify [his]
deposition testinony” and "to support [his] Menorandum of Law in
Qpposition to Defendants' Mtion for Sumrary Judgnent." Bl agrave
Decl. at 1Y 3 and 2. The Declaration's factual averments consi st

primarily of details regarding conplaints that Bl agrave made to
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Roberts or Hill with respect to sonme of the alleged violations of
SOX. In addition, there are a small nunber of avernents
pertaining to Blagrave's claimfor fraudul ent m srepresentation.
Def endants counter that Blagrave's Declaration nust be
di sregarded under the "sham affidavit doctrine.”

As articul ated by our Court of Appeals, the sham
affidavit doctrine directs district courts to disregard a
subsequent affidavit froma w tness who has given prior testinony
when "the affidavit cones in later to explain away or patch up
[earlier testinony] in an attenpt to create a genui ne issue of

material fact." 1nre CGtX Corp., Inc., 448 F.3d 672, 679 (3d

Cir. 2006); Hackman v. Valley Fair, 932 F.2d 239, 241 (3d Cr

1991). "A shamaffidavit is a contradictory affidavit that
indicates only that the affiant cannot maintain a consistent
story or is willing to offer a statenent solely for the purpose

of defeating summary judgnent." Jiminez v. All Am Rathskeller,

Inc., 503 F.3d 247, 253 (3d Cr. 2007). Thus, "if it is clear
that an affidavit is offered solely for the purpose of defeating
sumary judgnent, it is proper for the trial judge to concl ude
that no reasonable jury could accord that affidavit evidentiary
wei ght and that summary judgnent is appropriate.” [d.

We concl ude that Bl agrave's Decl aration cannot be
consi dered conpetent evidence and is being offered solely to
defeat the notion of defendants for sunmary judgnent. Bl agrave
was deposed twice in this matter, first on October 12, 2005 and

again on March 28, 2008. 1In each of these depositions, Blagrave
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was asked about the details of the conplaints he nmade to Roberts
and Hill. He was not forthcomng with the information described
for the first time in his Declaration. |In addition, defendants
witten interrogatories, answered by Bl agrave on March 15, 2008,
asked himspecifically to identify with respect to each of
defendants' all eged viol ati ons of SOX
[Alny and all comrents, notes, conplaints,
and/ or communi cations by Bl agrave to any
i ndi vidual at [NVBC] ... including:
(a) The date, tine, and place of each
comment, note, conplaint, and/or
conmuni cati on
(b) The person(s) to whom Bl agrave nade
each comment, note, conplaint and/or
conmuni cati on
(c) The content and substance of each
and every comment, note, conplaint, and/or
comuni cati on nade by Bl agrave;

(d) The nethod by which Bl agrave
conveyed his comment, note, conplaint, and/or

comuni cation (e.g., letter, electronic mail,
t el ephone, in-person comuni cation, etc.);
and

(e) ldentify any docunents that

evi dence, refer, or relate to Blagrave's

comment, note, conplaint, and/or

conmuni cati on
Defs.' First Set Interrogs. at Nos. 8, 10, 12, 14, 16. Bl agrave
did not provide in his answers the informati on now bel atedly
provided in his Declaration. He has offered no explanation as to
why the information set forth in his Declaration was not
di sclosed in his answers to detail ed questions asked of him at

his two depositions or in response to the defendants' detail ed



interrogatories. Under these circunstances, no reasonable jury
coul d accord the Declaration evidentiary weight, and we will not
do so either.

Bl agrave does not point to any record evi dence ot her
than his Declaration with respect to the follow ng clainms under
SOX: (1) the provision of nutrition care managenent services
wi th specific personnel and prograns (Pl.'s Conpl. at  15(1));
(2) the cook/chill operations (Pl."'s Conpl. at T 15(3)); (3) St.
Joseph's Hospital (Pl.'s Conpl. at § 24); (4) St. Vincent's
(Pl."s Conpl. at T 27; (5) NMSC s New York Enployees (Pl."'s
Compl . at 28); (6) Presbyterian Honmes; and (7) Plynouth House.
Furthernore, Blagrave has failed to cite to any evidence to show
that he conplained to Roberts or Hill regarding the follow ng
claims: (1) NVSC s booster and formed puree progranms (Pl.'s
Compl . at T 15(4)); (2) securities fraud allegations that clients
were overbilled (Pl.'s Conpl. at § 30(3)); and (3) securities
fraud all egations that NVSC m srepresented its expenses by paying
per sonal expenses for Roberts (Pl.'s Conpl. at T 30(4)). W wll
therefore enter summary judgnent agai nst Bl agrave and in favor of
def endants on his SOX claiminsofar as he relies on the above
factual support.

Wth respect to the remai nder of Bl agrave's clai munder
SOX, we find that there exist genuine issues of material fact as
to whether Blagrave is able to make out a prina facie case and as
to whet her defendants woul d have taken the unfavorabl e personnel

action regardl ess of whether Bl agrave had engaged in protected
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action. The notion of defendants for summary judgnment as to the

remai nder of this claimw Il be deni ed.
| V.
Count 11 of Blagrave's conplaint alleges that NVSC

breached an oral agreenent to reinburse himfor certain of his
COBRA paynents and ot her enpl oynent-rel at ed expenses, in
vi ol ati on of Pennsylvania' s Wage Paynent and Col | ection Law, 43
Pa. Stat. Ann. 8 260.1, et seq. Pl.'s Conpl. at § 42. Because
t he exi stence of such an oral agreenent is a disputed issue of
material fact, we will deny defendants' notion with respect to
this claim
V.

Count 111 alleges a claimfor fraudul ent
m srepresentati on under Pennsylvania common |aw. Both parties
agree that to establish his claimfor fraudul ent
m srepresentati on under Pennsylvania | aw Bl agrave must prove:

(1) a representation; (2) which is materi al

to the transaction at hand; (3) nade falsely,

wi th know edge of its falsity or reckl essness

as to whether it is true or false; (4) wth

the intent of m sleading another into relying

onit; (5) justifiable reliance on the

m srepresentation; and (6) the resulting

injury was proximately caused by the

reliance.

G bbs v. Ernst, 647 A 2d 882, 889 (Pa. 1994) (citation omtted)

Bl agrave mai ntains that various statenents regarding
NMSC s bonus policy made to himby Roberts were fal se and were
i ntended to induce Blagrave to begin working with NVSC.

Specifically, the conplaint alleges that Roberts nmade three false
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statenents to Blagrave that: (1) eighty-nine percent (89% of
all eligible NVSC enpl oyees recei ved annual bonuses; (2) every
enpl oyee who received a bonus received ninety to one hundred
percent (90-100% of the amobunt he or she was eligible to
receive; and (3) Blagrave woul d receive a bonus totaling thirty-
six (369 of his base pay.* The only record evidence to which
Bl agrave cites in support of his contention that Roberts nade
these statenments is 1 5 of his Declaration, which we have al ready
concl uded cannot be properly considered. Accordingly, we wll
grant summary judgnent for the defendants as to Count I1l of the
conpl ai nt.
VI .

Finally, Count 1V seeks to pierce the corporate vei
and hol d defendant Joseph Roberts, who is the majority
shar ehol der of NWMSC, personally liable for all clains against the
corporation. Because a shareholder is generally not personally
liable for the obligations of a corporation, "the corporate veil
is pierced only when the corporation was an artifice and a sham
to execute illegitimte purposes and an abuse of the corporate

fiction and inmmunity that it carries. Kaplan v. First Options

of Chicago, Inc., 19 F.3d 1503, 1521 (3d G r. 1994) (citations

4. In his brief in opposition Blagrave appears to concede that
this third statement was not fal sely made, and instead hinges his
argunment on Roberts' statenments which m srepresented NVSC s

hi story of paying bonuses to nanagenent. Pl.'s Mem in Cpp'n at
32- 33.

-12-



and internal quotations omtted), aff'd 514 U. S. 938 (1995).
This extraordinary renedy is only justified if it is

shown that a corporation's affairs and

per sonnel were mani pul ated to such an extent
that it becane nothing nore than a sham used
to disguise the alter ego's use of its assets
for his owm benefit in fraud of its
creditors. In short, the evidence nust show
that the corporation's owners abused the

| egal separation of a corporation fromits
owners and used the corporation for
illegitimte purposes.

Id. (citation omtted). |In determ ning whether a sharehol der
shoul d be personally liable, courts nmay consider the foll ow ng:

[Flailure to observe corporate formalities,
non- paynent of dividends, insolvency of the
debtor corporation at the tinme, siphoning of
funds of the corporation by the dom nant

shar ehol der, non-functioning of other
officers or directors, absence of corporate
records, and the fact that the corporation is
nmerely a facade for the operations of the
dom nant stockhol der or stockhol ders.

Id. (citations and quotations omtted).
In the instant matter, the conplaint alleges that:

51. Defendant Roberts is the majority
shar ehol der and Chi ef Executive Oficer of
NMSC. Roberts exerci sed near conplete
control over the affairs of NVSC and
personal |y guaranteed NVSC s |ine of credit.
At Roberts' direction, NVSC has paid and is
payi ng Roberts excessive amounts of
remuner ation through conpani es owned or
controll ed by Roberts.

52. Roberts has used NVSC funds to pay
per sonal expenses for hinself rather than
paying NMSC s creditors and vendors in a
timely manner. Roberts has engaged in
m smanagenent and waste of NMSC s corporate
assets and engaged in a pattern of
m smanagenent .
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Pl."s Conpl. at 1Y 51, 52. These allegations renmain entirely
unsubstantiated. Blagrave points to evidence show ng at nost
t hat NVSC nade paynents to a corporation, Ccean 7, which was
whol | y owned by Roberts and whi ch owned a beach house at the New
Jersey shore that was used by Roberts, anobng others.® This
evidence is insufficient as a matter of law to neet Bl agrave's
heavy burden of showi ng that the corporate formwas a "shant
constituting Roberts' "alter ego."” Kaplan, 19 F.3d at 1521. W
will therefore grant the notion of defendants for sunmmary
judgnment as to this claim

VII.

In sum we will grant the notion of defendants for
summary judgnent and deny it in part. W wll enter judgnment in
favor of the defendants and against the plaintiffs as to the SOX
claimin Count | insofar as it relies on: (1) the provision of
nutrition care managenent services with specific personnel and
programs; (2) the cook/chill operations; (3) St. Joseph's
Hospital; (4) St. Vincent's; (5) NMSC s New York Enpl oyees; (6)
Presbyterian Hones; (7) Plynmouth House; (8) NMSC s booster and
formed puree prograns; (9) securities fraud allegations that
clients were overbilled; and (10) securities fraud all egations
that NVSC misrepresented its expenses by payi ng personal expenses

for Roberts. We will |ikewi se grant the notion of defendants for

5. Roberts stated that the property is "used for enployees. It
is used for custonmers and it is used a couple of weeks a year by
nyself." Roberts Decl. of April 28, 2008 at 8:11-16.
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sumary judgnent as to Counts IIl and IV. Defendants' notion is
otherwi se denied. W wll dismss Count V of the conplaint, as

t hat cl ai m has been wi thdrawn by Bl agrave.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Rl CHARD BLAGRAVE ) ClVIL ACTI ON

. ;
NUTRI TI ON MANAGEMENT )
SERVI CES CO., et al. ) NO. 05-6790

ORDER

AND NOW this 8th day of July, 2008, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of defendants Nutrition Managenent
Services Co., Joseph Roberts and Kathleen H Il for summary
judgment is GRANTED in part and DENIED in part;

(2) the notion of defendants for summary judgnent is
GRANTED i nsofar as plaintiff relies on the follow ng all egations
to support his claimin Count | of the conplaint: (1) the
provi sion of nutrition care managenent services with specific
personnel and prograns; (2) the cook/chill operations; (3) St.
Joseph's Hospital; (4) St. Vincent's; (5) NWMSC s New York
Enpl oyees; (6) Presbyterian Homes; (7) Plynouth House; (8) NMSC s
booster and formed puree prograns; (9) securities fraud
all egations that clients were overbilled; and (10) securities
fraud allegations that NVBC m srepresented its expenses by paying
per sonal expenses for Roberts;

(3) the notion of defendants for summary judgnent is

GRANTED as to Counts 1l and IV of the conplaint;



(4) the notion of defendants for summary judgnent is
ot herwi se DENI ED because of the existence of genuine issues of
material fact; and

(5) Count V of the conplaint is DI SM SSED.

BY THE COURT:

[s/ Harvey Bartle III

C J.



